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Domestic Relations Motion Practice:  
Early Detection

Practice Tip: In addition to serving the 
notice with your summons, obtain an ex parte 
order adopting the language of the statutory 
restraining order so that there is actually a 
court order binding the parties. 

Certain exceptions in the restraining order 
permit sale or access of accounts for personal 
necessities, business necessities, and attorney 
fees. Read this document carefully, because 
it is not as restrictive as some lawyers may 
think. A more detailed or expansive order 
might be appropriate to your case; consider 
filing a motion and scheduling a hearing for 
such an order.

Temporary Protective Order 
of Restraint  

(“Status Quo Order”)
Determine whether one parent might 

attempt to relocate the children without 
notice to the other parent. If so, obtain a sta-
tus quo order, which prohibits either party 
from removing the children from the state, 
interfering with the present placement of 
the children, hiding or secreting the chil-
dren from the other parent, interfering with 
the parent’s usual contact, or changing the  
child’s place of residence. ORS 107.097. 
(The court may also issue a status quo order 
in a modification case [see ORS 107.138]; 
however, that cannot be obtained ex parte, 
and the rules are different.) If the children 
might be in “immediate danger,” a temporary 
custody order may be appropriate.

All dissolution of marriage and separa-
tion proceedings begin with a petition, sum-
mons, certificate of residency, confidential 
information form (UTCR 2.130), and vital 
statistics form. There are only a few court-
mandated forms. The Oregon Revised Stat-
utes and Chapter 8 of the Uniform Trial Court 
Rules set out the rules. (There are several 
excellent resources for forms, including the  
Oregon Judicial Depart-
ment Family Law Web site 
(http://tinyurl.com/OJDFamilyLaw)and the 
Oregon State Bar Family Law publication. 
Courthouse clerks prepare packets of forms 
for unrepresented parties, but they are also 
useful for attorneys.)

Before filing these documents with the 
court, it is best to take the time to consider the 
important preliminary issues discussed in this 
article. Your initial assessment of your client, 
the case, and possibly opposing counsel will 
provide the basis for determining what motions 
may be required at the time of filing. Failure to 
file the appropriate motions in a timely manner 
(often at the outset of the case) can result in 
serious detriment to your client’s interests. The 
issues to be analyzed at the outset of the case 
usually fall within the following categories.

Automatic Restraining Orders
The 2003 Oregon Legislature created what 

appears to be an automatic mutual restraining 
order prohibiting both parties from disposing 
of, hiding, or selling real or personal property. 
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your client is still living with his or her spouse, get a 
stipulated limited judgment signed before your client 
leaves the home. This keeps leverage for your client 
and avoids fees.

Practice Tip: The right to child and spousal sup-
port and the right to have contact and parenting time 
with the children are absolutely critical issues. Failure 
to address these issues at the beginning of the case can 
be extremely problematic. In certain counties, it takes 
weeks (sometimes months) simply to get on the motion 
docket. Therefore, it is imperative that you file the mo-
tions early if temporary relief is needed. 

Guard against delay based on what may be overly op-
timistic assurances of the client that the other party will 
soon begin to “behave” and that “things will calm down.” 
If cooperation is not forthcoming after reasonable efforts, 
file your motions and negotiate after the filing. The mere 
filing of the motion can have significant impact when the 
other party realizes that he or she will be explaining to a 
judge why the children have been unsupported or with-
held from the other parent.

Practice Tip: Remember that filing a motion seeking 
payment of temporary child or spousal support requires the 
filing of a Uniform Support Declaration (USD) with the 
accompanying documentation (wage stubs, daycare state-
ments, tax returns, etc.). The responding USD is not due until  
14 days before the hearing. You will also need to file an 
updated USD with the court in the final trial on the merits. 

An understanding of the Uniform Child Support 
Guidelines is also essential, both in motion and trial 
practice, because the guidelines will control the award  
of child support under Oregon law. Any deviation from 
the guidelines must usually be supported by one of the 
specified limited deviation factors, and you must be pre-
pared to plead and present your client’s case for deviation 
clearly and cogently. The current guidelines, the FAQ, 
and the child support calculator are available online at 
www.dcs.state.or.us/calculator/effective.

3. Does the client have sufficient funds to pay his or 
her legal fees or to retain necessary experts (real-property 
appraisers, business appraisers, actuaries to value pension 
plans, and personal-property appraisers)? If not, a motion 
under ORS 107.095 for attorney fees and suit money may 
be necessary to prepare or defend the case.

Practice Tip: Far too many lawyers wait this one 
out, hoping that family members will come to the cli-

Practice Tip: ORS 107.097 is very specific and must 
be observed precisely. It requires information about 
where the children have lived for the past 90 days, a 
description of the children’s schedule, and notice for 
a hearing to contest the order. You must carefully and 
accurately report this information to the court. You 
must also provide the information required under ORS 
109.767 (the Uniform Child Custody Jurisdiction and 
Enforcement Act [UCCJEA]). Read these statutes care-
fully before filing a status quo order. Also, do not auto-
matically obtain such an order if your client has moved 
within 90 days.

Be sure that you provide notice before going to ex 
parte, and, when required, have your client available. 
Given the exceptional circumstances necessary to justify 
an emergency custody order, try to get more than one 
supporting affidavit of the circumstances.

Temporary Orders and Limited  
Judgments (ORS 107.095)

The relief under this statute is broad, allowing tem-
porary orders regarding the family home, temporary 
custody, a parenting plan, child and spousal support, 
payment of debts, and payment of suit money to pros-
ecute the divorce.

Practice Tip: The Court of Appeals has issued an 
unpublished letter opinion stating that financial mat-
ters are to be addressed in a limited judgment and that 
all other matters are to be addressed in a temporary 
order. Some counties will not sign an order/judgment 
unless they are separated.

A thorough examination of these issues at the begin-
ning of the case will assist you in determining whether 
the case may need extensive judicial involvement and 
assessing the attendant expense. These factors, in turn, 
will help you decide whether you want to undertake 
representation. Consider the following:

1. Is the “have-not” spouse likely to be finan-
cially cut off entirely by the other party, without funds 
to pay basic expenses? If so, an immediate motion for 
temporary relief from the court may be needed.

2. Is the “custodial” parent likely to cut off the 
other parent, allowing little or no parenting time? If 
so, an immediate motion seeking the establishment 
of a parenting plan may be needed. Alternatively, if 
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ent’s assistance or that the other side will cooper-
ate. If you represent the “have-not” spouse and can 
foresee that the client needs funds for both attor-
ney fees and expert valuations, and the “have” party 
will not cooperate, file your motion early. Failure 
to do so will leave you in the unenviable position of  
(1) having to withdraw for lack of payment of fees 
(which the court may or may not allow, depending on 
the age of the case); (2) staying on the case and pre-
paring for trial without funds for needed experts; or (3) 
staying on the case and funding the experts and attorney 
fees yourself, with slim hope of payment at the conclu-
sion of the case.

4. Always check the practice of the county in 
which you are filing your action to determine where 
and how things are done.

Family Abuse Prevention Act  
(“FAPA” Order Under ORS 107.700)
The FAPA order may be the most necessary and the 

most abused statute in family law. When used appropri-
ately, it can be the best (and possibly only) protection for 
your client. When abused, it can result in inappropriate 
awards of temporary custody and monetary payments, as 
well as damage to reputation and significant deprivation 
of rights. 

Make an early (and hopefully accurate) assessment 
of prior abuse in the marital home and the potential for 
future abuse. Advise each client, after initial screening, 
about the procedures for obtaining a FAPA order and the 
repercussions of the application. If your client is likely to 
be accused of abuse, immediately caution the client about 
the devastating effects of a FAPA order and how to try to 
avoid having one entered or upheld.

Practice Tip: The issues involving FAPA orders are 
complex, and Oregon law overlaps with federal law in 
certain areas. For example, under federal law, contest-
ing a domestic abuse restraining order can result in the 
loss of use of a firearm, to the dismay of hunters, se-
curity guards, police officers, and others who routinely 
use firearms. The revised Oregon statute also allows 
entry of a special “emergency monetary assistance” 
order. In addition, entry of a FAPA order gives rise to 
a legal presumption that “it is not in the best interests 
and welfare of the child to award sole or joint custody 
of the child to the parent who has committed the abuse.” 
See ORS 107.137(2). These points are particularly im-
portant, since FAPA orders can be entered ex parte with a 

subsequent right to a hearing only if requested. Thus, the 
former practice of simply allowing the order to continue 
without contest now requires much closer scrutiny. 

Finally, the Court of Appeals has issued a number of 
rulings making it clear that to issue and affirm a FAPA or-
der: (1) the petitioner must have been the victim of abuse;  
(2) the abuse must have been committed by the respon-
dent within 180 days preceding the filing of the petition; 
(3) there must be imminent danger of further abuse to the 
petitioner; and (4) the respondent represents a credible 
threat to the physical safety of the petitioner. A genuine 
fear is not enough.
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